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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Friday, the 22nd day of June, 2018 

 
 

   TITLE APPEAL No.01/16 

 
 

From the Judgment & Decree dated 23/5/2016 passed by Learned Munsiff 

No.1, Nalbari in Title Suit No.25/11. 

                    
 
       Sri Gopal Barman   

----------Defendant/Appellant      
 
            - VS  - 
 
                Sri Uddhab Barman        

-------Plaintiff/Respondent 
 
 
 
This appeal having been heard on 23/05/2018 in presence of :-  
 

Advocate for the Appellant :-  Sri Champak Dutta    

Advocates for the Respondent :-  Sri Arup Baishya 

 
 
and having stood for consideration to this day, the court delivered the following 
judgment:- 
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         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 28-09-15 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.25/11, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.25/11 which was decreed on contest with cost in favor of the plaintiff 

vide the Judgment and decree dated 28-09-15 passed by the Ld. Munsiff No.1, 

Nalbari, the defendant as appellant has preferred the instant appeal on the 

following grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the learned Munsiff committed grave error of law and facts in 

passing the impugned Judgment and Decree and as such the same are 

liable to be set aside.  

 

b) That the learned Munsiff failed to appreciate the evidence on record, 

misconceived and misconstrued law and facts, did not apply her judicial 

mind and such the impugned Judgment and Decree are bad in law and 

liable to be set aside.  

 

c) That learned Munsiff ought to have decided all the issues in favor of the 

appellant and against the respondent and ought to have dismissed the 

suit of the plaintiff and as such the impugned Judgment and Decree are 

liable to be set aside. 

 

d) That the learned Munsiff failed to discuss the evidence on record and 

filed to properly peruse the materials on record and the finding of facts 

by the learned Munsiff is wholly erroneous while deciding the issues 
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and as such the impugned Judgment and Decree are vitiated and not 

sustainable. 

 

e) That the suit itself is bad for suppression of material facts and not 

maintainable in law and facts in as much as the suit is not framed as 

per the proper provisions of law.  

 

f) That on the plot of land shown to have the suit land within the four 

boundaries any described in Schedule “B” to the plaint there is a 

“Lakshmi Mandir” constructed by the villagers including the appellant, 

forty years back and since then the villagers have been performing 

worship therein and accordingly there are numerous persons having 

the same interest in the suit.  

 

g) That the plaintiff ought to have filed the suit as per the provisions of 

order 1 rule 8 of CPC and ought to have obtained necessary permission 

from the Hon'ble Court and to give notice of the institution of the suit 

to all persons so interested as required under the provisions of the said 

rule.  

 

h) That it is settled law that the provisions of order 1 rule 8 of CPC is 

mandatory and non compliance with the same vitiates the suit and as 

such the impugned Judgment and Decree are not sustainable and liable 

to be set aside.  

 

i) That the impugned decree itself is in executable against the persons 

having the same interest in the said “Lakshmi Mandir” in the much as 

those persons were not made parties to the suit and the decree has 

been collusively obtained by suppressing the material facts. 

 

j) That as asserted by the plaintiff the suit land shown within the four 

bounders and described in Schedule “B” to the plaint falls under Dag 
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NO.7 of K.P. Patta No.11 of Village Balikaria Kharjara but as claimed by 

the defendants the said land falls under Dag No.38 of K.P. Patta No.61 

of the said village and that the defendants filed a petition being the 

petition no.450 dated 01-04-2014 under the provisions of order 26 rule 

9 of CPC to issue a commission to make local investigation for properly 

ascertaining the Dag No. and Patta No. of the land described in 

Schedule “B” to the plaint and the learned Munsiff passed order on the 

said petition on 01-07-14 and kept the petition for consideration during 

the final hearing of the suit and proceeded with the suit and that the 

defendant side pointed out the said order dated 01-07-14 before the 

court and submitted to consider said petition when the suit was taken 

for final hearing but the learned Munsiff ignored the matter and 

thereafter pronounced the impugned judgment. 

 

k) That the learned Munsiff ought to have allowed the petition made by 

the defendants under order 26 rule 9 of CPC and ought to have issue a 

commission to make local investigation and as such the impugned 

Judgment and Decree are liable to be set aside.  

 

l) That the learned Munsiff failed to peruse the Trace Map exhibited by 

the plaintiff as Ext.4 which clearly shows the situation of the suit Dag 

No.7 and the Dag No.38 of village Balikaria Kharjara.  

 

m) That the defendant also submitted a petition dated 01-04-14 under the 

provisions of order 16 rule 1(3) of CPC to call for the witnesses named 

in the said petition by issuing summons to adduce evidence in favor of 

the defendants but the learned Munsiff rejected the said petition vide 

order dated 01-07-14 and that the learned Munsiff Committed illegality 

in refusing to receive list of witnesses for adducing evidence and as 

such the impugned Judgment and Decree are liable to be set aside.  

 

n) That the ancestral properties of the plaintiff and the proforma 
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defendants was not partitioned and as such the plaintiff is not entitled 

to claim the suit land to be in his share and the holding of facts by the 

learned Munsiff in deciding the Issue NO.3, 4 & 5 are wholly erroneous 

and as such the impugned Judgment and Decree are liable to be set 

aside.  

 

o) That the “Ext-3” is a forged, fabricated and inadmissible document and 

the learned Munsiff placed undue reliance upon it and that the 

defendants/witnesses for the defendants denied the execution of Ext.-3 

and the same was put undr objection and the learned Munsiff 

committed grave error in holding that the brother of the plaintiff had 

executed the Ext.-3 in favor of the plaintiff and as such the impugned 

Judgment and Decree are bad in law and liable to be set aside.   

 

p) That the witnesses for the plaintiff adduced false and fabricated 

evidence and failed to prove the case of the plaintiff.  

 

q) That the appellant has suffered grave hardship and injustice by reason 

of the impugned Judgment and Decree. 

 

r) That in any view of the case, the impugned Judgment and Decree are 

liable to be set aside. 

 

s) That the appellant reverses the right of taking additional grounds at the 

time of hearing.  

 

3. On the above grounds the appellant has prayed for setting aside the 

impugned Judgment and Decree. After admitting the appeal the record of T.S. 

No.25/11 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration and other consequential relief. 
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5. The plaintiff case interalia is that the father of the plaintiff Lt. Samudra 

Barman entered into a family settlement and accordingly the land measuring 1 

bigha 1 katha under Dag No.7 of K.P. Patta No.11 and 1 bigha 4 katha under 

Dag No.39 of Patta No.41, totalling 3 bighas and 4 kathas on the eastern side 

of the above 3 bigha was given to the plaintiff.  In addition to this the plaintiff 

was given a house under holding number 104 in which he is running business 

and is also holding and possessing this land from the days of his father. The 

land measuring 4 katha is situated on the eastern side of the 3 bigha land and 

land measuring 25' x 18' is the suit land. The defendants tried to possess this 

25' x 18' land by taking the plea that they would construct a Mandir over the 

said land. The plaintiff opposed but during February, 2010 the defendants 

dispossessed the plaintiff. The plaintiff filed a petition u/s 145 Cr.P.C. and as a 

result the land is still under attachment. Hence the plaintiff preferred this suit 

for declaration and recovery of possession.  

 

6. On receipt of notice the defendant appeared and contested the suit by 

filing written statement contending inter alia that there is no cause of action, 

that the suit is barred by limitation and that the suit is bad for non-joinder. The 

defendants have stated in their written statement that the allegations made by 

the plaintiffs are all false and baseless. In their written statement the 

defendants pleaded that actually the suit land falls in Dag No.38 of Patta No.61 

of village Balikaria, Kharjara and the suit land was donated by the father of the 

plaintiff, Lt. Samudra Barman, 35 years back for the construction of a Lakshmi 

Mandir. Samudra Barman, himself took part in the construction and the 

defendants along with the other members of society constructed the Lakshmi 

Mandir about 35 years ago. That the plaintiffs started a case 9M/10 u/s 145 

Cr.P.C. in which the learned ADM, Nalbari called for a report from the revenue 

and the Lat Mondol after visiting the site submitted report that the suit land 

falls in Dag No.38 of Patta No.61. Proforma defendants Biren Barman and 

Khagen Barman also agreed with the defendants. 

 

7. Upon pleadings of the parties learned trial court has framed the 

following issues: 
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I  S  S  U  E  S 

 

i) Whether there is cause of action for this suit? 

 

ii) Whether the suit is bad for non-joinder of necessary parties? 

 

iii) Whether the suit land described in Schedule B is a part of Schedule 

A land? 

 

iv) Whether the plaintiff has right, title and interest over the suit land 

described in Schedule B? 

 

v) Whether the suit land described in Schedule B falls under K.P. No.61 

and Dag No.38 and measures 12 lechas and the Mandir constructed 

thereon exists since the last 35 years? 

 

vi) Whether the defendant side have wrongfully and forcibly entered 

into the suit land having no right, title and interest over the same 

and hence is liable to be evicted? 

 

vii)  Whether the plaintiff is entitled to the reliefs as prayed for? 

 

viii) To what other relief/reliefs, the parties are entitled to? 

 

8. The plaintiff side had adduced the evidence of 2(two) witnesses and 

exhibited 5(five) documents. The defendant side had adduced the evidence of 

3(three) witnesses but has exhibited no documents. 

9.  I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in the suit is issue no. 3,4,5 & 6 and the result of the present appeal is 

depended upon the discussion and finding in these issues. 
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F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

 

10.  Issue No. 1 is relating to the cause of action of the suit. Learned 

trial court has decided this issue in the affirmative and in favour of the plaintiff. 

The cause of action means every fact which, if traversed, it would be 

necessary for the plaintiff to prove in order to support of his right to a 

judgment of the court. In the instant suit the plaintiff has claimed his right, 

title, interest over the suit property by way of amicable settlement which was 

entered into between his father late Samudra Barman and him. The defendant 

on the other hand claimed the suit land on the ground that the same was 

donated by Late Samudra Barman during his life time 35 years back for 

construction of a Lakshmi Mandir. As there is assertion of right by the plaintiff 

and denial of right by the defendant there is cause of action in the suit.  

  Hence, the findings of the learned trial court in issue No. 1 

warrants no interference.  

11.  Regarding Issue No 2 which is contingent upon the question as 

to whether the suit is bad for non joinder of necessary parties,  it is seen that 

the defendant has taken the plea that the suit is bad for non joinder of 

necessary parties as all the co-pattaders are not made a party in this suit. On 

perusal of the pleading it is seen that the plaintiff has filed this suit alleging 

that the defendant had dispossessed him from the suit land which he acquired 

from his father through amicable settlement. Except the said 25 feet x 18 feet 

of land claimed by the plaintiff, he has not disputed the right of the other co-

pattadars. According to the plaintiff the defendant is a trespasser. Even if the 

plaintiff did not make the other co-pattadars  parties in the suit it will not 

adversely effect their right and interest, if the plaintiff is given a decree. 

Considering all aspects I am of the opinion that the suit is not bad for non 

joinder of necessary party.   

  Situated thus issue No. 2 is decided in the affirmative and in 

favour of the plaintiff and the findings of the learned trial court in issue No. 2 
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warrants no interference and the same is upheld.  

 

12.   For the sake of convenience issue No. 3 and 5 is taken up 

together for discussion at first. Issue No. 3 and 5 are contingent upon the 

question as to, “Whether the suit land described in schedule B is a part 

of the schedule A land ?” 

    A N D  

“Whether the suit land described in schedule B is falls under KP No. 

61 and Dag No. 38 and measures 12 lechas and a mandir constructed 

thereon exists since last 35 years.”  

  The plaintiff has averred in his  pleading that his father had 

entered into a family settlement with him and as per that settlement land 

measuring 1 Bigha 1 Katha and Dag No. 7 of KP  11, 1 Bigha 1 Katha under 

dag No. 39 of KP 41 totaling 3 bighas of land measuring 4 katha on the 

eastern sides  of the above 3 bighas land of village Balikaria Kharjara was 

given to the plaintiff. Along with this, land and house under holding No. 104 

was also given to the plaintiff for doing business. 

  Now if we go through the schedule B of the plaint we find that 

the suit land measuring 25' x 18' is a part of 4 Katha land just on the eastern 

side of the village road under Dag No 7 of KP 11 of village Balikaria Kharjara.  

13.  The defendant in their written statement has averred that as 

mentioned in schedule B the suit land does not falls under Dag No. 7 of KP No. 

11, but falls under Dag No 38 of KP N0. 61. The defendant also averred that a 

lat Mandal visited and submitted report in case No : 9M/10 as called for by the 

ADM ,Nalbari in connection with the suit land.  

14.  Though the lat Mandal who submitted report in connection with 

the suit land in the said case, he was not examined by the defendant to prove 

the same. The plaintiff gave much stress in this point. Though the defendant 

did not examine the lat mandal it was a bounden duty of the plaintiff to 

establish their plea at the time of cross-examination of the DWs. In his 

pleading the plaintiff has averred that the land measuring 4 Katha is situated 

on the eastern side of the 3 bighas of the land as per family settlement. From 
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the pleading itself it is seen that the 3 bighas of land consist of 2 bighas and 2 

pattas. In Dag No. 7 of KP patta No. 11 there is 1 bigha 1 katha of land and in 

Dag No 39 of KP No. 41 there is land measuring 1 bigha 4 katha. On perusing 

the trace map which is marked as Ext-4 it appears that there is Dag No. 27 

and 26 in between Dag No. 7 and Dag No. 39. It appears from the pleading 

that the suit land falls in the eastern side of the 3 bighas of land  i.e. Dag No. 

7 and Dag No. 39. the trace map does not reveal anything that the suit land as 

mentioned in Schedule B falls in Dag No 7 of PP No. 11.  

15.  The defendant in their written statement has taken the plea that 

the suit land does not fall in Dag No. 7 of KP No. 11 but falls in Dag No. 38 of 

KP No. 61. It appears from Ext-4 that the said land is on the eastern side of 

the Dag No. 39. Hence, it is very clear from Ext-4 itself the suit land as claimed 

by the plaintiff to be on the eastern side of 3 bighas of  land falls in Dag No. 

38 of KP No. 61.   

16.  Both DW-2 and DW-3 has stated in their cross-examination that 

the Lakshmi Mandir is situated in Dag No. 38 of KP No. 68. Again if we go 

through the cross-examination of PW-1 we find him stating that the boundary 

of the suit land is already demarcated since the suit land is their ancestral 

property.  For that, according to PW-1 it is not necessary to demarcate the suit 

land by a revenue staff. From the statement of PW-1 it appears that he has 

described the suit land in schedule B of the plaint without ascertaining its 

boundary from the revenue staff. 

17.  The plaintiff has again stated in their pleading that in the 1st 

part of the month of February,2010. The defendant started construction 

forcefully and when the plaintiff interfered the defendant threatened him. 

Thereafter the plaintiff instituted a proceeding u/s 145 CrPC and accordingly 

the land 25' x 8' was attached. But in the record we do not find any such 

attachment order.  

18.  But if we go  through the cross of PW-1 we find him stating 

that there is half wall & grill in the Laksmi Temple and the floor of the temple 

also made pucca during pendency of the suit. It also  appears that the roof of 

the temple is  nailed and some of the pillars of the temple are pucca pillars. 

PW-1 stated that he has informed the police about the construction of half wall 
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and pucca  floor in Lakhi Mandir. But no such documents is submitted  I/c with 

the said information. Apart from that PW-1 admitted in his cross-examination 

that people are worshiping there from the year 2010.  

19.  If according to the plaintiff the dispute arose in the 1st part of 

February 2010 after the defendant started construction of the Lakshmi Mandir 

and the said land was attached in the said year, it is not possible that people 

has been worshiping in the said temple from 2010, When the construction was 

not even  started.  

  Hence, it is clear enough that the averments taken by the 

plaintiff is false and the Laksmi Mandir is there since long.  

  Accordingly these two issues are decided in favour of the 

appellant/ defendant.  

20.  Coming up next for discussion are  issue No. 4 and 6 which are 

taken up together for discussion for the sake of convenience. Issue No. 4 and 

6 are contingent upon the question as to, “ Whether the plaintiff has right 

title and interest over the suit land described in Schedule B ?” 

     AND 

“ Whether the defendant side have wrongfully and forcefully entered 

into the suit land having no right title and interest over the same and 

hence is liable to be evicted ?” 

21.   In their pleadings the plaintiff has taken the plea that the 

defendants took forceful possession over 25 feet x 18 feet of land which is a 

part of 4 kathas of land given to the plaintiff by his father along with land 

measuring 1 bigha 1 katha under dag No 7 of KP No. 11 and land measuring 1 

bigha 1 katha under Dag No 39 of KP of 41 by way of family settlements. PW-2 

who is the mother of the plaintiff has also supported the plea taken by the 

plaintiff.  

  From the evidence on affidavit of DW-1 it is revealed that 

Samudra Barman expired in the month of May,1994. Now if we go through the 

Jamabandi of KP No. 11 and KP No.41 which are marked as Exhibit-1 and 2 

respectively we find that in page No. 6 of Exhibit-1 it is mentioned that as per 

order dated 6/10/1998 the name of Biren Barman, Udhab Barman and Khagen 

Barman is mutated in place of Samudra Barman in Dag No. 7 of KP 11 by right 
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of inheritance. In Exhibit-2 also we find in page No. 7 that as per order dated 

28/03/2003 the name of Birendra Barman, Udhab Barman and Khagen Barman 

is mutated in Dag No. 1 of PP No. 27. There is no mention anywhere in Exhibit-

2 about the name of Udhab Barman, plaintiff/ respondent having being 

mutated in Dag No 39 of KP No. 41.  

  From the  two exhibits it is clear that the names of the Samudra 

Barman including the plaintiff were mutated together in the ancestral property  

after his death.  

22.  Apart from that it is pertinent to mention here that even if for 

the sake of discussion we assume that there was a family settlement, the said 

settlement will not be valid  as the plaintiff  has averred in his pleading that 

the said settlement was made with him. When the other members of the 

family are alive, a family settlement can not be made only with one member of 

the family.  

23.  Again the learned Munsiff No. 1 Nalbari had made a detailed 

discussion in the  judgment in the original suit about the deed of  

relinquishment which is marked as Ext-3 and has discussed the suit on the 

basis of the said documents and evidence in connection with that. In his 

evidence on affidavit, PW-1 mentioned about the fact that apart from the 

family settlement done by his father the elder brother of the plaintiff Biren 

Barman on 6/02/02 had relinquished his share in PP No.  11 by executing a 

deed of relinquishment in favour of the plaintiff. PW-2 also has stated in her 

evidence on affidavit that in the year 2002 Biren had relinquished his share 

from the ancestral property by executing a deed of relinquishment in favour of 

the plaintiff. But this fact is not averred by the plaintiff in his pleading. As 

evidence can not go beyond his pleadings the said Exhibit-3 can not be 

considered.  

24.  The learned counsel for the plaintiff/ respondent at the time of 

cross-examining the DWs as well as at the time of argument gave much stress 

on the point that the defendant could not prove their plea that the suit land 

was gifted to them as they did not submit any documents in connection with 

the said gift.  

25.  But the plaintiff cannot rely on the weakness of the defendant 
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case as he must prove his own case. Though the plaintiff took the plea of 

family settlement he could not prove the same. PW-2 also stated in her 

evidence on affidavit that during the life time of her husband in the year 1993 

her husband had executed a deed of family settlement wherein he gave 3 

bigha 4 katha land and a house situated at PNC Road, Nalbari town to the 

plaintiff. According to PW-2 that deed of settlement was signed by her other 

two sons Biren and Khagen. But the said deed of settlement was not produced 

before the court. Hence, from the above discussion it is seen that the plaintiffs 

has no right, title over the suit land described in schedule B and that the 

defendant did not forcefully entered into the suit land.   Accordingly 

these two issues are decided in the negative and in favour of the plaintiff.  

26.  Hence in view of the above discussion it appears that the 

findings of the learned trial court below warrants interference and is liable to 

be set aside. The plaintiff has no right, title over the suit land and can not evict 

the defendant from the same as the defendants has not wrongfully / illegally 

entered into the suit land.   

 

27.  Issue No. 7 and 8 are relating to the reliefs claimed by the 

parties.  It is already discussed in the previous issue that the suit land 

described in schedule B is not a part of schedule A and that the plaintiff has no 

right title and interest over the same. Hence, in view of the above discussion 

the plaintiff is not entitled to any relief as prayed for.  

28.  The learned trial court without going to the root of dispute 

between the parties and without making any effort to discern  the truth 

superficially dealt with the matter which resulted in a decree in favour of the 

plaintiff. As such the judgment and decree in TS Case No : 25/11 dated 

28/09/2015 is perverse and the same is liable to be set aside.  

 

O  R  D  E  R 

 

29.  In the result, the present first  Appeal is allowed on contest with 

cost. 
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  The  Judgment and decree dated 28/9/2015  passed by the 

Learned Munsiff No.1, Nalbari in Title Suit No. 25/11 is hereby set aside. 

  Draw up a decree accordingly.  

  Send down the original case  record being T.S. No.25/11 to the 

court of the first instance with a copy of the Judgment forthwith.  

  Given under my hand and seal of this court on this the 22nd day 

of June/2018. 

                 Civil Judge  
           Nalbari 
Dictated & Corrected by me 

 

        Civil Judge  
          Nalbari 


